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Current legal issues in Finance/Investment Sector 

 

Schemes of Arrangement and Amalgamations 

Low interest rates, established private equity firms and an absence of IPOs continue to 
combine to spur activity in the corporate acquisition field. 

An area of interest is the growing use of schemes of arrangement as a means of effecting an 
acquisition.  Similarly, amalgamations are proving popular, in both cases in preference to 
formal takeovers. 

A scheme of arrangement is a court approved merger of two (or more companies).  An 
amalgamation is effectively the same thing, approved by 75% of the affected shareholders and 
without the need for, or protection of, a court order. 

Below is a comparative snapshot of a merger effected by the way of scheme of arrangement 
versus a takeover effected under the Takeovers Code (takeovers are only applicable to 
companies where shares are listed on the stock exchange or companies with 50 or more 
shareholders and 50 or more share parcels). 

Schemes of arrangement are often preferred due to their greater propensity to deliver a 
certain outcome and flexibility.  That greater certainty stems from the fact that a full 
acquisition by way of a scheme of arrangement requires only a 75% approval threshold 
whereas an offeror making a takeover offer under the Takeovers Code must secure at least 
90% shareholder acceptance before becoming entitled to compulsorily acquire the balance and 
obtain 100% ownership. 

This lower approval threshold greatly favours schemes of arrangements and disfavours 
takeovers.   

Other advantages of a scheme of arrangement include their flexibility and timeframes by 
design (in contrast to the strict deadlines required upon the making of a takeovers offer).  The 
flexibility of a scheme of arrangement stems from the wide scope of arrangement that the 
boards of the participants may put before the Court.  It can range from a partial acquisition to 
a full acquisition or anywhere in between and subject to such conditions as are thought fit.  A 
takeover offer on the other hand must be unconditional, from the perspective of the offeror. 

What is a scheme of arrangement?  It is a procedure that allows a company to reconstruct its 
capital, assets or liabilities with the approval of 75% of its shareholders and the court.  The 
company itself drives the process.  The most poignant example was the 1990s rearrangement 
of Fletcher Challenge into its multiple parts. 
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Amalgamations are another effective means of acquisition.  Again, only 75% shareholder 
approval is required, but there is no need for court approval.  Again, it is the company and not 
the shareholders that drives the process.  Its lynchpin is presentation of an "amalgamation 
proposal" to the shareholders.  This is a long form document that is intended to sufficiently 
inform shareholders of the respective values of the amalgamating companies, how the 
shareholders will be affected and the advantages that can be expected to spring from it. 

There are extensive and careful processes to be employed with both amalgamations and 
schemes of arrangement. For more information please contact me. 

 

Commerce Commission Divestment Orders 

An issue that commonly arises with acquisitions of a competitor's business is a Commerce 
Commission divestment order.  Where an acquisition is likely to substantially lessen 
competition in a market, authorisation of the Commerce Commission is required.  
Authorisation essentially requires demonstrating to the Commission's satisfaction that the 
benefits outweigh that result. 

It is not unusual for the Commission's authorisation to be conditional on the acquirer first 
divesting a specified part of its business to a third party.  A recent example of the need to 
divest part of an acquirer's existing business is agreement of Platinum Equity LLC to divest 
WINC NZ Limited in the course of Platinum's acquisition of Office Max Holdings Limited. 

The background to this is that the Commerce Commission had joined injunction proceedings to 
prevent Platinum acquiring Office Max; the Commission's concern had been substantial 
lessening of competition in the supply of stationery and office products to large corporate and 
government customers.  Platinum agreed to divest itself of WINC in the context of those 
proceedings.  In other cases divestment has been a condition of the Commissioner's 
authorisation. 

Again, if you would like further information please contact me. 


